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Under the provisions of the Class Procesedings Act, 1992, one or more membetrs of a ¢class may
commence a proceeding on behalf of the members of the class. However, an action
commenced under the Class Proceedings Act, 1982, can only move forward as a clase
proceeding if the court certifies the proceeding as appropriate for class ireatment. The
certification arder will be of significant impartance because it will name a representative plaintiff
or plaintiffs, define the class and the common issues, and approve a plan for proceeding.

OVERVIEW OF CERTIFICATION ISSUES .

Statutory Requirements

Section 5(1) of the Class Proceadings Act, 1992, sets out the test for certification:
5. (1) the court shall certify a class proceeding onh a motion under section 2,3 or 4 If,
{a) the pleadings or the notice of application discioses a cause of action;

(b) there is an identifiable class of two ot more persons that would be represented by
the representative plaintiff or defendant;

(c) the claims or defences of the class members raise common issues;

{d) a class proceeding would be the preferable procedure for the resolution of the
common Issues; and

(&) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interest of the class,
{ii) has produced a plan for the proceeding that sets out a workable method
of advancing the proceeding on behalf of the class and of notifying class

members of the proceeding, and

(i does not have, on the common Issues for the class, an interest in conflict
with the interests of other class members.

Certiffcation is wholly procedural in nature? and does not address the marits of the case.® In the
gvent that all of the requirements of section & are satisfied, mandatory language requires a court
to grant certification. Additionally, section 6 of the Class FProceedings Act, 1892, sets out
certain grounds that shall not act as a bar to certification:

6. The court shall not refuse to certify a proceeding as a class proceeding solely




on any of the following grounds:

1. The relief claimed includes a claim for damages that would require
individual assessment sfter determination of the common issues.

2. The rellef claimed relates to separate contracts involving different class
members.

3. Different remedies are sought for different class members,

4, The number of class members or the identity of each class member Is
not known,

B, The class includes a subclass whoss members have claims or
defences that raise common issues not shared by all class members.

Section 8 ays out the specific matters which need to dealt with in the formal certification order in
the event that the court determines that class treatment is appropriate.

8. (1) An order certifying a procesding as a class proceeding shall,
@ describe the class;
(b} state the namies of the representative partles;
(c) state the nature of the claims or defences asserted on behalf of the class;
(d) state the relief sought by or from the class;
{e) set out the common issues for the class; and

{f) specify the manner in which class members may opt out of the class
proceeding and a date after which class members may not opt out.

Pleadings Disclose a Cause of Action

Although many aspects of class proceedings are procedurally distinct from traditional litigation,
a determination of whether the pleadings or the notice of application disclose a cause of action
will succeed or fail in accordance with traditional litigation principles found in legislation, the
Rules of Civif Procedure, and at common law.

In Peppiatt v. Nicol,* Chilcot J. stated that the court could obtain some guidance in determining
whether there was a cause of action by considering the test found in Rule 21 of the Ontario
Rules of Civil Procedure:

It has not been shown to the court beyond doubt that the Plaintiffs could not
succeed in the present action,

The aliegations of fact here are not ridiculous or incapable of proof and are
capable of establishing, if proven, that there was negligent misrepresentation
made by (Nicol} to the class, also that there was a breach of the fiduciary duty




owed by Nicol to the class.

More recently, in Lau v. Bayview Landmark inct, the court confirmed that the test for
establishing a cause of action is the same as the test found in Ruie 21 of the Rufes of Civil
Procedure.

Identifiable Class

The second part of the section 5 ceriification test is whether an Identifiable class exists. In
making a determination on this point, a court will assess the class definition as proposed by
class counsel in their certification materials. The purpose of a class definition was identified by
Winkler J. in Bywater v. Toronto Transit Commissiorm,

The purpose of the class definition is threefold: a) it idantifies those persons who
have a potential claim for relief against the defendant; b} it defines the
parameters of the lawsuit so as fo identlfy those persons who are bound by its
result; and lastly, c) it describes who is entltied to notice pursuant to the Act.
Thus for the mutual benefit of the plaintiff and the defendant the class definition
ought not to be unduly narrow nor unduly broad.®

While the class as a whole must be identifiable, not all class members need to be identified at
the certification stage.” The general principle is that the class must simply be dsfined in a way
that will allow a later determination of class mambership. A class definition will be sufficient
where it Benables the court to determine whether a person coming forward is or is not a class
member,

Membership in the defined class should not be depandent on the metits of the case.’

Common Issues

The central notion of a class proceeding is that individuals who have litigation concerns “in
common” cught to be able to resolve those commaon concearns in one central proceeding rather
than through an inefficisnt multitude of repetitive proceedings. [t is through the disposition of
comimon issues that the goals of the Class Froceedings Act, 1992, will be advanced.

The Ontatlo Class Procesdings Act, 19392, defines common issues as:
(&) commaon but not necessarily lIdentical Issues of fact, or

(k) common but not necessarily identical issues of law that arise from common
but not necessarily identical facts;

A class cannot exist absent a core element of commonality. However, common issues need not
resolve the issue of liability. A common issue is sufficient If it will move the litigation forward
and advance the interests of the class if It Is resolved in their favour.

In Campbell v. Flexwait, the British Columbia Court of Appeal [ald out the following principles
which have now been adoptad by the courts ih Ontario:

When examining the existence of common issues, it is important to understand




that the commeon issues do not have to be issuss which are determinative of
liability; they nesd only be issues of fact or law that move the litigation forward.
The resolution of the common issue does not have o be, in and of iiself,
sufficient to support relief. To require every common issue o be determinative of
liability for every Plainiiff and every defendant would make class proceedings
with more than one defendant virtually impossible.2

in Anderson v. Witson, the class consisted of individuals who alleged to have been infected with
Hepatitis B as a result of undergoing electroencephalogram ("EEG") tests at five different clinics
operated by the Defendants. On the common issues test, the court adopted the reasons in
Campbell v. Flexwatt and Campbell J. stated:

It is not necessary, in order to proceed with a class action, to demonstrate that
the common issues will in themselves determine lability. The common issues
need only be issues of fact or faw that move the litigation forward[.°

So loeng as common issues exist, the presence of individual issues should not preclude
certification. As stated by the court in Anderson v. Wifson :

The mere fact that it might be necessary to determine a number of individual
issues does not necessarily destroy the advantags of a class action.

[Tlhe common issles are so central that a class action, for reasons of judicial
economy and increased access to the courts, is superior to other available
methods for the falr and efficient resolution of the controversy. Although
individual tests and limited discovery might be necessary the advantage of trying
the common issues together, in order to achieve judicial economy and greater
access o justice, outweigh any potential problems caused by the individual
issues.

At this point in time, it is well established that the need to resolve cettain aspecis of the case on
an individual basis Is not a bar to a class progeeding and does not preclude the finding of
commaon issues.

Preferable Procedure

Cerlification has most often been deniad based on a fallure {o satisly the court that a class
proceeding is the preferable procedurs for advancing the litigation. [n order to succeed at the
certification level, the court must be satisfied that a class proceeding would be the preferable
procedure for the resolution of the common issues.”

It is well established the goals fo the Class Proceedings Act, 1982, namely judicial economy,
access fo justice, and modification of behaviour, will be a relevant consideration at this stage of
the certification process.? Factors to consider when detetmining whether a class proceeding is
the preferable procedure are; the economics of the litigation (both quantum and expense), the
size of the class, the presence of individual issues, the potential for third party claims and
alternative means to adjudicating the dispute.

The critical features of the preferable procedure analysis were captured by the Court in Carom
v. Bre-X:




A class proceeding is the preferable procedure where it presents a fair, efficient
and manageable method of determining the common issues which arise from the
claims of muitiple plaintiffs and where such determination will advance the
proceeding in accordance with the goals of judicial_economy, access to justice
and the modification of the behaviour of wrongdcers.7

In Nantais v. Telecironics, a class of plaintiffs brought an action against the manufacturers of
defective pacemaker leads. The plaintiffs claimed damages as a result of the alleged
negligence in the design, manufacture and distribution of the leads. With respect to preferable
procedure, Zuber J. held that:

In my respectiul view this is the kind of case for which the Class Proceedings Act
1992 was designed. The stupendous financial burden of a case such as this
would consume all or almast all of the proceeds of the judgment of any single
plaintiff. The defendants (if responsible) would likely therefore be insulated from
any of these claims because of financial consequences alone. It is only by
spreading out the cost that the members of the class have any chance of
success. Not only is the class proceeding preferable, it is the only procedure
whereby the members of the ciass will have any teal access 1o the courts.?

This action was certified as a class proceeding and ultimately a seitlement was reached and
approved by the couri.

indlvidual determinations of issues of causation, reliance, and damages will not be fatal to
certification. The Class Proceedings Act, 1992, contemplates that individual issues may arise
and it provides for a bifurcated process whereby individual issues remain to be resolved after
the resolution of the common issues.”

Section 25 of the Class Proceedings Act, 1992, envisions that the mechanism for dealing with
individual issues be established by the court and the plain language of the section allows for
litigation of individual issues following the determination of the common issues.

25.(1) When the court determines common issues in favour of a class and considers
that the participation of individual class members is required to determine
individual issues, other than those that may be dstermined under section 24, the
court may,

{a) determine the Issues in further hearings presided over by the judge who
determined the common issues or by another judge of the court;

{b) appoint one of more persons to conduct a reference under the rules of
court and report back to the court; and

(c) with the consent of the parties, direct that the issues be determined in any
other mannet.

(2)  The Court shall give any necessary directions relating to the procedures to be
followed in conducting hearings, inquirles and determinations under subsection
(1), including directions for the purpose of achieving procedural conformity.




(3) In giving directions under subsection (2), the court shall choose the least
expensive and most sxpeditious method of deiermining the issues that is
consistent with justice to class members and the parties and, in so doing, the
court may,

(a) dispense with any procedural step that it considers unnecessary; and

(b} authorize any special procedural steps, including steps relating to
discovery, and any special rules, including rules relating fo admission of
evidence and means of proof, that it considers appropriate.

Representative Plaintiff

In order to succeed in the cettification process, the court must be satisfied that there exists a
representative plaintiff who will fairly represent and advance the interests of the class. The
adequacc}/ of the representative plaintiff will be evaluaied in ordet to ehsure that she mesis these
criteria,

In most cases, the experiences and characteristics of each class members' case will be varied.
The courts have been quick to recognize these variances and as such the representative
plaintiff naed not be in exactly the same situation as every class member. The representative
plaintiff need not even be typical of the class so long as she would fairly and adequately
represent the mterests of the class and doas not, on the common lssues, have an interest in
conflict with the class. !

A representative plaintiff is not expecied to have detailed khowledge of the civil litigation
process or the issues involved in the action. A demonstrated ability to retain and instruct
competent counsel will provide for adsdquate represantation of the class.'? Although not a
formal requirement under the Class Proceedfngs Act, 71982, the adequacy, and competency of
counsel may be considered by a court in determining whether the proposed plaintiff is an
appropriate representative of the class. 13

In cases with multiple defendants, courts have sometimes held that it is necessary to have
representative plaintitfs who have claims against each named defendant.” "y addition, where
subclasses are created, it will be necessary to have a representative plaintiff for each subclass
that satisfies the same criteria as thoss for the representative plaintif of the entire class.’

The Class Proceedings Aci, 19392, requires a representative plaintiff to produce a plan for
proceeding that sets out a, workabie method of advancing the proceeding and providing the
class members with notice.'® The proposed plan of proceeding will crdinarily include details of
the notice to be given to the class, the procedure surrounding the mutual exchange of
documents and expert reports, a schedule for the proposed examinations for discovery, the
manner in which the common issues would be litigated, the manner in which any individual
issues would be determined, the means of distributing damages where necessary, and the
general timing relating to each of the above steps.

The production of a well developed plan for proceeding at the certification hearing is gaining in
importance at the certification level. A plan of proceeding serves to assist the court in assessing
the manageabllity of the action as a class procseding and alsc provides class counsel with an




opportunity to establish that a class proceeding Is the preferable procedure for the resolution of
the common issues.

MATERIALS REQUIRED ON THE CERTIFICATION MOTION

Class action practice in Ontario has now evolved to the point where a significant evidentiary
record may be useful at the hearing of the certification motion. indeed, In some_cases, courts
have required plaintiffs to develop an evidentiary record beyond the pleaciings.17 Wilson v.
Servier (2000) 50 O.R. (3d) 219 at pages 227, 233, and 234. The party seeking certification should ensure
that it places proper and adequate information before the court to allow it to declde the
certification motion. The form and ihe amount of information will vary, but usually some form of
affidavit material along with the pleadings themsslves will be sufficient. Courts also have the
discretion to adjourn the certification hearing jtself to permit the parties to amend thelr materiais
or pleadings ot to permit further evidence.'® The clear intent of the legislation Is that the
certification process be flexible.

Certification motions are normally supported by a solicitor's affidavit. In light of the fact that the
Class Procsedings Actls a purely procedural statute, in a number of cases, a solicitor's affidavit
{(without mote) has been sufficient. In British Columbla, both the Act and judicial commentary
suggest that an affidavit of the representative plaintiff is also requirec:!.19 In Ontarlo, the practice
increasingly is to file an affidavit from the representative plaintiff. It is not necessary that such
an affidavit address the merits of the case, but as a practical matter the solicitor's affidavit will
address the procedural aspects of the certification motion while an accompanying affidavit from
a representative plaintiff may totich on issuses refated to the factual basis giving rise to the cause
of action. The existence of an identifiable class as well as the representation issues [dentified at
section 5{e) should also be addressed. The affidavit material filed in support of certification
must make reference to the adequacy of the proposed representative along with the fact that
there is no conflict with the other members of the class on the common issues. Typically, the
afiidavit will contain a brief description of the facts underlying the representative’s ciaim and will
make it clear that the facts or law underpinning this claim are commen to the other members of
the class.?’

All material filed in support of a certification motion should generally address the key points of
the section 5 certification tests as opposed to the merits of the claim. In many class
proceedings, it will be obvious that a group of two or more persons exists which is identifiable.
However, affidavit evidence should be provided which establishes this fact. As a practical
matter, courts have been concerned to hear the number of potential class members of whom
class counsel are aware. Agaln, notwithstanding the procedural nature of the certification
motion, courts have naturally been inclined to get a general sense of what the substantive
litigation process wouid be like.

In the normal course, the plaintiif should propose a class definition in the motion material filed in
support of the motion. The section 5(b) test simply requires a court to determine that an
identifiable class exits. In other words, a class definition may be meodified for purpeses of the
section 8 order. On the other hand, providing a reasonable and workable class definition will
help the court conclude that class treatment is preferable and that class counsel has a workable
plan to move the litigation forward.

Further, a defendant is within his or her rights to insist that an appropriate class definition,
supported by an evidentiary basis be provided.21 In addition, both the plaintiff and the defendant




are required to provide their best information on the number of members in the class.?? As a
practical matter, defendants have resisted satisfying this obligation, apparently on the basis of
an unwillingness to concede any notion that a “class” may exist. The point seems io be that, in
the absence of a cettification order, no class exists. However, the statute Is clear that there is
an obligation on the parties to provide such information on a "best evidence” basis.

The plaintiff should ideniify the common issues that will be determined by the class
procsedings. The factual background supporting these issues should be provided in the affidavit
material contained in the motion tecord. Class counsel may also consider including expert
opinione or other evidence that will enable the court to readily define the particular issues to be
determined.

With respect to the preferable procedure, the affidavit should address any facts that indicate an
alternative to a class proceeding is not the preferable procedure. The affidavit should also
address, where circumstances warrant, the economics of the [itigation.

in the early days of class proceedings, certification motions were commonly conducted on a
bifurcated basis with the decision about whether or not a certiiication order would be granted
determined at the first stage of the hearing and the particular detalls, the section 8 order, belng
established at a subseguent hearing. As indicated below, this approach is not usually
considered appropriate any longer. The ostensible end result of a certified class is a litigated
cass with the resuit that & properly prepared plan of proceeding should be of assistance to the
court in determining whether a number of the tests for certification can be met. For example, i
the plan does not display that the resolution of the common issues will lead to litigation
economies and that any individual issues that need to be dealt with can be handled in a
manageable way, it is uniikely that the court will conclude that a class proceeding is the
preferable procedure for the resclution of the common issues.

Further, the appropriateness of the representative plaintiif will, in large measure, be determined
by whether or not the representative’s counsel has prepared a practical plan of proceeding
which the court will be able to follow o bring the litigation to a conclusion. The plan of
proceeding has become increasingly more important in the certification process. The plan of
proceeding should include details of the notice to be given to the class, the procedure
surrounding the muiual exchange of documents and expett repotis, a schedule for the proposed
examinations for discovery, the manner in which the common issues would be litigated, the
mannet in which any individual issues would be determined, the means of distributing damages
where necessary, and the general timing relating to each of the above steps. Production of a
suitable plan of proceeding can be critical to the certification process.

In Carom v. Bre-X, a complex class proceeding involving allegations of misrepresentation,
breach of fiduciary duty, conspiracy, and breach of the Competition Act, and involving numerous
defendants, Winkler J. found that the plaintiffs’ plan of proceeding was insufficient. The
plaintiffs were given thirty days to submit a revised plan of proceeding. In rendering his
decision, Winkler J. made the following comments:

A practice has developed in class proceedings of accepting litigation plans in
sUppott of certification motions that are sparse and lacking in detail. While this
may be appropriate in more straightiorward cases, in complex litigation such as
the instant case, a detailed plan which mests the requirements of the Act is of
ctitical importance.




The production of a workable litigation plan serves a twofold purpose: it assists
the court in determining whether the class proceeding is indeed the preferable
procedure; and, it allows the court to determine whether the litigation itself is
manageable In its constituted form. The manageability must be assessed in the
context of the entirety of the litigation not just a common issue trial.

A workable plan must be comprehensive and provids sufficient detail which
corresponds to the complexity of the litigation proposed for certification.

The comments made by Winkler J., highlight the need for class counsel to ensure a practical
and detailed plan for proceeding is presented to the coutt in the cettification materials.

CONCLUSION

A judge having case management responsibilities in a class proceeding has very broad
discretion and the ability to deal with matters of process in a flexible and pragctical manner.
However, in light of the economies and practical efficiencies which are promised by the class
proceedings device, class counsel are well advised to prepare materials which show the
htigation can be practically managed and brought to an efficient conclusion.
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