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served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and file a notice
of intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle
you to ten more days within which to serve and file your statement of defence.
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CLAIM
The Plaintiffs, Rhonda Gayle Goodridge, Brian Davidson and Jennifer Lauricella

claim on behalf of themselves and others similarly situated in Canada:

(a) an order certifying this proceeding and appointing them as representative

Plaintiffs for the class and any appropriate sub-class.
(b) general damages in the amount of $1,000,000 for each;

(c) special damages for, inter alia, refund of the purchase price of the prescription
drug sold under the trade name "Neurontin” manufactured by the Defendants,
and prescribed for "off label" use, as well as medical and other expenses

related to testing, treatment and monitoring in an amount to be determined;

(d) in the alternative to the claim for damages, an accounting or other such
restitutionary remedy disgorging the revenues realized by the Defendants

from their sales of Neurontin prescribed for "off label" use in Canada;

(e) damages pursuant to the Family Law Act, R.S.0. 1990, c..F.3 s.61, and similar
legislation in other provinces as listed in Schedule "A"', where applicable in the

amount of $100,000 for each such plaintiff.
4] punitive, aggravated, and exemplary damages in the amount of $20,000,000;

(9) prejudgement interest in the amount of 10% compounded annually or as

otherwise awarded by this Honourable Court;
(h) costs on a substantial indémnity basis, including G.S.T.; and

(@ such further and other relief as this Honourable Court may deem just.



THE PARTIES

2.

The Plaintiff, Rhonda Gayle Goodridge, is an individual residing in Keewatin, Ontario.

The Plaintiffs, Brian Davidson and Jennifer Lauricella, are individuals residing in Sault
Ste. Marie, Ontario. Jennifer is the daughter of Brian Davidson and is pursuing her

claim in that capacity.

The Defendant, Pfizer Canada Inc., is a corporation with its headquarters in Kirkland,
Quebec. Pfizer also has three facilities in Ontario located in Toronto, Arnprior, and
Orangeville. Pfizer Canada Inc. is currently involved in and/or responsible for the
research, development, manufacturing, sales, distribution and marketing of

Neurontin. At all material times, Pfizer Canada Inc. was an affiliate of Pfizer Inc.

The Defendant, Pfizer Inc., is a U.S. company with its headquarters in New York,
New York. Pfizer Inc. is currently involved in and/or responsible for the research,
development, manufacturing, sales, distribution and/or marketing of Neurontin in
Canada. In June 2000, Pfizer Inc. acquired Warner-Lambert, including Warner-
Lambert’s Parke-Davis division. As a result of the acquisition, Pfizer Inc. is
responsible for all liabilities which result from any acts or omissions of Parke-Davis or
Warner-Lambert which occurred prior to the Warner—Lambért acquisition. Prior to
being acquired by Pfizer Inc., Neurontin was marketed and sold by Parke-Davis. At
all material times, Neurontin was manufactured, marketed, sold and/or distributed in
Canada directly or indirectly through an agent, affiliate or subsidiary of Warner-

Lambert or Pfizer Inc.

The business of each of Pfizer Canada Inc. and Pfizer Inc. (collectively “Pfizer’) is

inextricably interwoven with that of the other and each is the agent of the other for the



purposes of the manufacture, marketing, sale and/or distribution of Neurontin in

Canada.

At all material times, Pfizer, or Warner-Lambert up until the time it was acquired by

Pfizer, was carrying on business as, inter alia, the manufacturer and distributor of

Neurontin in Canada.

BACKGROUND

8.

10.

Neurontin is a prescription anticonvufsant medication approved by relevant regulatory
authorities solely for use as a therapeutic antiepileptic agent, specifically as an
adjunctive therapy for seizures. For fhe vast majority of Neurontin sales, however, it
is prescribed for "off label" use. Neurontin is regularly prescribed to treat bipolar
disorder, epilepsy alone (monotherapy), neuropathic pain, reflex sympathetic
dystrophy, attention deficit disorder, restless leg syndrome, migraine and a host of
other illnesses. Neurontin was never specifically approved by the relevant regulatory

authorities for any of these "off label" uses.

Neurontin was approved by Health Canada, for sale in Canada, in May 1994 and has
a Notice of Compliance only for the management of patients with epilepsy whose
seizures remained uncontrolled with conventional therapy. Health Canada, operating
out of Ottawa, Ontario, is the federal department responsible for helping Canadians

maintain and improve their health.

Neurontin has been associated with an increased risk of suicidal behaviour in the
medical literature. The Plaintiffs did not receive any warning frorﬁ Pfizer of the
potential for suicidal thoughts or tendencies as a consequence of taking Neurontin.
The Defendants provided false and misleading information to Canadians with respect

to the adverse event incidence of depression in clinical trials of Neurontin.



11. In or about April, 2005, Health Canada requested safety data from Pfizer relating to
Neurontin and increased risk of suicide. Health Canada indicated it would take
approximately six months to perform the safety analysis, and that after that time

"Health Canada will take appropriate action if deemed necessary".

12. The Product Monograph for Neurontin which was amended on August 3, 2005,

includes reference to suicide.

13. By permitting the sale of Neurontin for "off label" use, not only did the Defendants
cause individuals suffering from health problems to receive unproven and ineffective
treatment, but these individuals were also exposed to life-threatening risks for which
no warning was given, and were not taking other medication which may have

effectively treated their condition.

THE PLAINTIFFS' EXPERIENCES

Rhonda Gayle Goodridge

14. The Plaintiff, Rhonda Gayle Goodridge, was prescribed and began taking Neurontin
on or about April 12, 2001 to treat neuropathic pain to her right arm. Ms. Goodridge
is not epileptic and has never suffered from seizures. Ms. Goodridge thereafter
ingested Neurontin according to the prescription, taking 18 pills per day, until

approximately June 28, 2001, whereupon she ceased taking Neurontin.
15. Use of Neurontin was not effective in treating with Ms. Goodridge's pain.

16. Ms. Goodridge subsequently learned that Neurontin had no demonstrated medical
efficacy for the treatment of her condition. Had Ms. Goodridge been aware that
Neurontin was not approved to treat the health problems she was suffering from

and/or of the increased risk of experiencing suicidal behaviour from ingesting



Neurontin, she would not have taken the drug. But for the defendant's wrongful

conduct, Ms. Goodridge would not have incurred her damages.

Brian Davidson

17. The Plaintiff, Brian Davidson, was prescribed and began taking Neurontin sometime
in or around the year 2000 to treat pain he was experiencing in his back and leg due
to the development of a herniated disc. Mr. Davidson is not epileptic and has never

suffered from seizures. Mr. Davidson thereafter used Neurontin intermittently over

the next few years.

18. Use of Neurontin was not effective in treating Mr. Davidson’ pain. The dosage of

Neurontin Mr. Davidson was directed to ingest was increased on more than one

occasion.

19. Mr. Davidson’s last prescription for Neurontin was filled on May 28, 2002. Mr.

Davidson stopped using Neurontin sometime shortly after this time because it was not

effective in treating his pain.

20. On June 3, 2002, Mr. Davidson was treated at Sault Ste. Marie Hospital following a
suicide attempt by drug overdose. Prior to being admitted to the hospital, Mr.
Davidson was ingesting 800 mg Neurontin tablets four times per day. Mr. Davidson’s

damages are a result of his use of Neurontin and the Defendants’ negligence.

21. Had Mr. Davidson been aware that Neurontin was not approved to treat the health
problems he was suffering from and/or of the increased risk of experiencing suicidal
behaviour from ingesting Neurontin, he would not have taken the drug. But for the

Defendants’ wrongful conduct, Mr. Davidson would not have suffered his injuries and

incurred his damages.



Effect on Loved Ones

22.

Jennifer Lauricella and other class members have suffered and continue to suffer
damages including loss of income due to work absences required to attend to, care
for and provide services to class members, loss of care guidance and companionship
as well as expenses and special damages due to the wrongful conduct of the

Defendants.

CAUSES OF ACTION

23.

24.

The Defendants at all material times owed a duty of care to the Plaintiffs to:
(a) ensure that Neurontin was fit for its intended or reasonably foreseeable use;

(b) ensure that Neurontin was an effective treatment for the types of uses for

which it was being prescribed;

(c) conduct appropriate testing to determine whether and to what extent ingestion
of Neurontin posed serious health risks, including the increased risk of suicidal

behaviour; and

(d) warn the Plaintiffs and their physicians that ingestion of Neurontin carries the

increased risk of suicidal behaviour.

The Defendants negligently breached their duty of care and the Plaintiffs state that
their damages were caused by the negligence of the Defendants. Such negligence

includes but is not limited to the following:

(a) Permitting Neurontin to be sold for "off label" uses despite having no genuine
scientific evidence to support such use, or in some cases evidence showing

the drug was completely ineffective for these conditions;



25.

(b)

(c)

(d)

(e)

(f)

(9)

(h)

failing to publish the results of adverse studies in a timely fashion;

failing to ensure that Neurontin was not dangerous to recipients during the

course of its use;

failing to adequately test Neurontin in a manner that would fully disclose the
magnitude of the risks associated with its use, including but not limited to the

risk of suicidal behaviour,;
failing to give Health Canada complete and accurate information;

failing to conduct adequate follow-up studies on the efficacy and safety of

Neurontin;

failing to provide the Plaintiffs and their physicians with adequate warning of
the risks associated with ingesting Neurontin, including but not limited to the

risk of suicidal behaviour; and

breaching other duties of care to the Plaintiffs and the class of Plaintiffs,

details of which breaches are known only to the Defendants.

As a result of the Defendants' negligence, the Plaintiffs and the class of Plaintiffs

have suffered financial, physical and emotional harm.
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DAMAGES

26. As a result of the conduct of the Defendants, the Plaintiffs and other class members
suffered and continue to suffer expenses and special damages, of a nature and
amount to be particularized prior to trial including but not limited to all sales of

Neurontin for "off label" uses and any injuries associated with the use of Neurontin.

27. Some of the expenses related to the medical treatment that the Plaintiffs and class
members have undergone, and will continue to undergo, have been borne by the
various provincial health insurers including the Ontario Health Insurance Plan
(“OHIP"). As a result of the negligence of the Defendants, the various provincial

health insurers have suffered and will continue to suffer damages.

28. The subrogated interests of OHIP and all other provincial insurers for all past and
future insured services are asserted for the Plaintiffs and the class of Plaintiffs,

pleading and relying upon the statutes listed in Schedule "B".

29. The Plaintiffs and the class of Plaintiffs claim punitive, aggravated and exemplary

damages for the reckless and wrongful conduct of the Defendants.

30. In the alternative _ the Plaintiffs and the class of Plaintiffs are entitled to elect, at the
end of the trial of the common issues, to waive the tort and require the Defendants to
_disgorge all of the revenue they received from the sale of Neurontin in Canada,

through an accounting or other such restitutionary remedy.



31.

32.

33.

34.
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The Plaintiffs plead that such an election may be appropriate for the following

reasons, among others:

(a) Neurontin could not have been marketed, and the Defendants would not have
received any revenue from its sale in Canada, absent the Defendants' tortious

conduct; and

(b) the Defendants engaged in wrongful conduct by putting into the marketplace,
without warning, a pharmaceutical product which causes or has the potential

to cause increased risk of suicidal behaviour.

As a result of the Defendants’ negligence, Ms. Goodridge and Mr. Davidson received
medication which was unapproved for and ineffective in treating their respective
medical conditions. In addition to being prescribed medication not approved to treat
their respective medical conditions, Ms. Goodridge and Mr. Davidson were unduly
exposed to the possibility of experiencing suicidal behaviour, a risk associated with
taking Neurontin which neither they nor their physicians were made aware of by the
Defendants, and they were not taking other medication which may have effectively

treated their conditions.

Innocent people continued to suffer pain and iliness while being prescribed
medication which was unapproved and ineffective in treating their conditions. Not
only did this lead to individuals wasting money on the ineffective drug, it stood in the

way of more appropriate, approved treatments being put in place.

Some of the cost of the purchase of Neurontin by the Plaintiffs and the class of
Plaintiff was covered, in whole, or in part, by third parties, including health insurers,

and drug benefit plans.
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35. To the extent that such third parties have a subrogated interest in these expenditures

for Neurontin, those claims are asserted by the Plaintiffs and the class of Plaintiffs.

STATUTES

36. The Plaintiffs plead and rely upon the provisions of the Class Proceedings Act, 1992,
S.0. 1992, ¢.6; the Food and Drugs Act, R.S.C. 1985, c. F.27 and regulations
thereunder: the Business Practices Act, R.S.0. 1990, c. B.18; the Consumer

Protection Act, 2002, S.0. 2002, ¢.30; and the Competition Act, R.S.C. 1985, c. C-34.

37. The Plaintiffs plead and rely on section 17 (g), (h), (0) and (p) of the Rules of Civil
Procedure, allowing for service ex juris of the foreign defendant. Specifically, this

originating process may be served without court order outside Ontario in that the

claim is:
(a) in respect of a tort committed in Ontario (rule 17.02(g));

(b) in respect of damages sustained in Ontario arising from a tort or breach of

contract wherever committed (rule 17.02(h));

(c) against a person outside Ontario who is a necessary and proper party to this
proceeding properly brought against another person served in Ontario (rule

17.02(0)); and

(d) against a person carrying on business in Ontario (rule 17.02(p)).
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PLACE OF TRIAL

38. The Plaintiffs propose that this action be tried in Toronto, Ontario.

August 5, 2004 Siskinds LLP
Barristers & Solicitors
680 Waterloo Street
London, ON NG6A 3V8

Michael J. Peerless LSUC # 34127P
Charles M. Wright LSUC # 36599Q
Tel: (519) 672-2121

Fax: (519) 672-6065

Hanson Wirsig Matheos
Barristers and Solicitors
302-15225 104™ Avenue
Surrey, BC V3R 6Y8

James Hanson
Tel: (604) 583-2200
Fax: (604) 583-3469

Dunn & Company
Barristers & Solicitors
903-700 West Pender St.
Vancouver, BC V6C 1G8

Michael R. Dunn
Tel: (604) 685-3595
Fax: (604) 685-3565

Solicitors for the Plaintiffs
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SCHEDULE A

PROVINCIAL STATUTES -- FAMILY MEMBER CLAIMS
1. Alberta

(a) Tort-feasors Act, R.S.A. 2000 c. T-5

Loss of consortium through injury

2.1(1) When a person has, either intentionally or by neglect of some duty existing
independently of contract, inflicted physical harm on a married person and thereby
deprived the spouse of that married person of the society and comfort of that married
person, the person who inflicted the physical harm is liable in an action for damages
by the spouse or in respect of the deprivation.

(2) The right of a spouse to bring the action referred to in subsection (1) is in addition
to, and independent of, any right of action that the married person has, or any action
that the spouse in the name of the married person has, for injury inflicted on the
married person.

(b) Fatal Accidents Act, R.S.A. 2000, c.F-8.

Action for damages

2 When the death of a person has been caused by a wrongful act, neglect or default
that would, if death had not ensued, have entitled the injured party to maintain an
action and recover damages, in each case the person who would have been liable if
death had not ensued is liable to an action for damages notwithstanding the death of
the party injured.

Persons entitled to benefits
3(1) An action under this Act

(@)  shall be for the benefit of the spouse, adult interdependent partner,
parent, child, brother or sister of the person whose death has been so caused, and

(b)  shall be brought by and in the name of the executor or administrator of
the person deceased,

and in the action the court may give to the persons respectively for whose benefit the
action has been brought those damages that the court considers appropriate to the
injury resulting from the death.

(2) If there is no executor or administrator, or if the executor or administrator does
not bring the action within one year after the death of the party injured, then the
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action may be brought by and in the name of all or any of the persons for whose
benefit the action would have been, if it had been brought by or in the name of the

executor or administrator.

(3) Every action so brought shall be for the benefit of the same persons and is as
nearly as possible subject to the same regulations and procedure as if it were
brought by and in the name of the executor or administrator.

Damages for bereavement

8(1) In this section,

(@) “child” means a son or daughter, whether legitimate or illegitimate;
(b) “parent’ means a mother or father.

(2) If an action is brought under this Act, the court, without reference to any other
damages that may be awarded and without evidence of damage, shall award
damages for grief and loss of the guidance, care and companionship of the deceased

person of

(a)  subject to subsections (3) and (4), $75 000 to the spouse or adult
interdependent partner of the deceased person, '

(b)  $75 000 to the parent or parents of the deceased person if the
deceased person, at the time of death,

(i) was a minor, or

(i) was not a minor but was unmarried and had no adult interdependent
partner,

to be divided equally if the action is brought for the benefit of both
parents, and

(c) $45 000 to each child of the deceased person who, at the time of the
death of the deceased person,

(i) is a minor, or
(i) is not a minor but is unmarried and has no adult interdependent partner.
(3) The court shall not award damages under subsection (2)(a) to the spouse or

adult interdependent partner if the spouse or adult interdependent partner was living
separate and apart from the deceased person at the time of death.
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(4) Repealed 2002 cA-4.5 s36.

(5) A cause of action conferred on a person by subsection (2) does not, on the death
of that person, survive for the benefit of the person’s estate.

Other Provinces: see the following Acts

2. Manitoba
Fatal Accidents Act, C.S.S.M. c.F50, as amended

Similarly applicable to spouses, children and other defined family members only upon death
of benefactor.

3. New Brunswick
Fatal Accidents Act, RN.S.B. 1973, c.F-7.

Similarly applicable to spouses, children and other defined family members only upon death
of benefactor.

4, Newfoundland
Fatal Accidents Act, R.S.N.L. 1990, c.F-6

Similarly applicable to spouses, children and other defined family members only upon death
of benefactor.

5. Nova Scotia
Fatal Accidehts Act, R.S.N.S. 1989, ¢.163, amended 2000 c.29, ss9-12.

Similarly applicable to spouses, children and other defined family members only upon death
of benefactor.

6. Prince Edward Island
Fatal Accidents Act, R.S.P.E.I. 1988, c.F-5, as amended

Similarly applicable to spouses, children and other defined family members only upon death
of benefactor. ’
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SCHEDULE B

SUBROGATION LEGISLATION

Northwest Territories

Hospital Insurance and Health and Social Services Administration Act, R.S.N.W.T.

1988, c. T-3,
Current to Gazette Vol. XXVII:10 (October 31, 2006)

section 19.

19(1) Subrogation

Where insured services have been provided to an insured person in respect of an injury
resulting from a wrongful act or omission of another, the Minister is subrogated to the rights
of the insured person against any other person for the recovery of the full amount of the cost

of providing the insured services.

19(2) Enforcement

The Minister may enforce the rights subrogated under subsection (1) by

(a) bringing an action in the name of the Minister or in the name of the insured person; and
(b) effecting a settlement at such time and for such amount as the Minister considers

appropriate.

R.S.N.W.T. 1988, c. 126 (Supp.), s. 10; 2002, c. 17, s. 6 (Sched. F, item 4)

Nunavut

Hospital Insurance and Health and Social Services Administration Act R.S.N.W.T.

1988, c. T-3
Current to Gazette Vol. 8:10 (October 31, 2006)

19(1) Subrogation

Where insured services have been provided to an insured person in respect of an injury
resulting from a wrongful act or omission of another, the Minister is subrogated to the rights
of the insured person against any other person for the recovery of the cost of the insured

services provided.

19(2) Enforcement :

The Minister may enforce the rights subrogated under subsection (1) by-

(a) bringing an action in the name of the Minister or in the name of the insured person; and
(b) effecting a settlement at such time and for such amount as the Minister considers

appropriate.
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R.S.N.W.T. 1988, c. 126 (Supp.), s. 10

Hospital Insurance Services Act, R.S.Y, 2002, c. 112,
Current to Gazette Vol. 25:10 (October 15, 2006)

10. Subrogation

On the provision of insured services to an insured person in respect of an injury resulting from a
wrongful act or omission of another person, the Government of the Yukon shall be subrogated to all
rights of the injured person for the purpose of recovering the cost of those insured services, and may
bring an action either in its own name or in the name of the insured person for the recovery of the
amount thereof and effect a settlement of the claim.

British Columbia

Hospitals Insurance Act, R.S.B.C. 1996, c. 204 [en. 1994, c. 37, s.4; am. 1996, c.24,

s.1(3)]
Current to Gazette Vol. 49:19 (October 20, 2006)

25. Third party liability

25(1)

If, as a result of the wrongful act or omission of another, a beneficiary suffers personal
injuries for which the beneficiary receives hospital services paid for by the government, the
beneficiary has the same right to recover the sum paid for the services against the person
guilty of the wrongful act or omission as the beneficiary would have had, had the beneficiary
been required to pay for the services personally.

25(2) :
On the beneficiary recovering the sum or part of it under subsection (1), the beneficiary must
pay it at once to the minister.

25(3)

The minister may order that a commission be paid for money recovered under subsection (1)
and the amount of the commission and the conditions under which it may be paid must be in
accordance with the rules prescribed by the Lieutenant Governor in Council.

25(4)

The government is subrogated to the rights of the beneficiary to recover sums paid for
hospital services by the government, and an action may be maintained by the government,
either its name or the name of the beneficiary, for the recovery of the sum paid for hospital
services as provided in subsection (1). : '

25(5)
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It is not a defence to an action brought by the government under subsection (4) that a claim
for damages has been adjudicated on unless the claim included a claim for the sum paid for
hospital services, and it is not a defence to an action brought by a beneficiary for damages
for personal injuries that an action taken by the government under subsection (4) has been

adjudicated on.

25(6)

No release or settlement of a claim or judgment based on a cause of action for damages for
personal injuries in a case where the injured person has received hospital services paid for is
binding on the government unless the minister or a person designated by the minister has

approved the settlement in writing.

25(7)
The Lieutenant Governor in Council may, by regulation, limit or define the circumstances that
give rise to a cause of action under this section.

25(8) :
This section applies to claims for hospital services arising after a day to be set by the
Lieutenant Governor in Council.

R.S.B.C. 1996 (Supp.), ¢. 204, s. 10

Alberta

Hospitals Act R.S.A. 2000, c. H-12

Part 5 -- Crown's Right to Recover Health Costs
Division 1 -- Crown's Right of Recovery

s 62. Crown's right of recovery

62(1)

If a beneficiary receives health services for personal injuries suffered as a result of a
wrongful act or omission of a wrongdoer, the Crown has the right to recover from the
wrongdoer the Crown's cost of health services ‘

(a) for health services that the beneficiary has received for those personal injuries, and

(b) for health services that the beneficiary will likely receive in the future for those personal

injuries.

62(2)

If a beneficiary is contributorily negligent, the Crown is entitled to recover 100% of the
Crown's cost of the beneficiary's health services less a percentage for the beneficiary's
contributory negligence as determined under sections 63 and 64.

62(3) ’
Notwithstanding this Division, the Crown does not have a right to recover the Crown's cost of
health services provided to a beneficiary if
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(a) the beneficiary's personal injuries are caused by an act or omission of a wrongdoer in the
use or operation of an automobile, and
(b) the wrongdoer is, when the injuries are caused, insured under a motor vehicle liability

policy.

Saskatchewan

Department of Health Act, R.S.S. 1978, c. D-17
Current to Gazette Vol. 102:44 (November 3, 2006)

19. Liability of certain third parties and insurers

19(1)

In this section:

(a) [Repealed 1997, c. 34, s. 9.]

(b) "health services™ means:

(i) insured services within the meaning of The Saskatchewan Medical Care Insurance Act;

(if) inpatient services or outpatient services provided in a hospital or any other health facility;
(iii) services provided pursuant to section 10 that a physical therapist is authorized to provide;
or

(iv) any other services prescribed in the regulations.

19(2)

Where, as a result of the negligence or other wrongful act of any other person, a beneficiary
suffers personal injuries for which the beneficiary receives health services, the beneficiary
has the same right to recover the cost of those services from the person guilty of the
negligence or other wrongful act as the beneficiary would have had if he or she had been

required to pay for the health services.

19(3)

On the provision of health services to a beneficiary mentioned in subsection (2), the minister
shall be subrogated to all rights of recovery of the beneficiary from any person with respect to
the cost of those health services and may bring an action in the name of the beneficiary to

enforce those rights.

19(4)
Nothing in subsection (2) or (3) restricts the right of the beneficiary to recover any sum with
respect to the personal injuries in addition to the cost of health services received by the

beneficiary.

19(5)

Where a beneficiary brings an action to recover any sum with respect to the personal injuries
mentioned in subsection (4), the beneficiary shall, on behalf of the minister, include in his or
her claim a claim for the cost of health services received by the beneficiary.

19(6) ‘ ‘
Except with the written consent of the minister, no action mentioned in subsection (5) shall
be settled without provision being made for payment in full of the cost of health services

received by the beneficiary.



=21 -

19(7)

The cost of health services received by a beneficiary shall be determined in accordance with
the following: _

(a) where the health service is an insured service within the meaning of The Saskatchewan
Medical Care Insurance Act, the cost of the health service is equal to the amount to be paid
for that type of service as set out in the regulations made pursuant to that Act;

(b) subject to clause (c), where the health service is an inpatient service or an outpatient
service provided to the beneficiary in a hospital or other health facility, the cost of the health
service is to be calculated on the basis of the daily rate for that type of service set by the
department for the purpose of charging other provinces or territories of Canada for the
provision of that service to residents of those provinces or territories while they are in
Saskatchewan; :

(c) where the health service is provided outside a hospital by a physical therapist who is
under contract to, or is an employee of, the department or a regional health authority or an
affiliate, as defined in The Regional Health Services Act, the cost of the health service is to
be calculated on the basis of the rate for that type of service set by the department; or

(d) where the health service is a service that is prescribed in the regulations, the cost of the
health service is to be calculated in the manner set out in the regulations.

19(8) _
On recovering all or any part of the cost of health services received by the beneficiary, the
beneficiary shall immediately pay the amount recovered to the minister.

19(9) ‘

The minister may bear the proportion of the taxable costs payable by a beneficiary
conducting an action mentioned in this section that bears the same ratio to the total of those
costs as the amount claimed on behalf of the minister bears to the total amount claimed, but
the portion of the taxable costs borne by the minister shall not exceed 50% of the amount

claimed on the minister's behalf. :

19(10)

An insurer who is liable to indemnify the person guilty of the negligence or other wrongful act
mentioned in subsection (2) shall pay to the minister the lesser of:

(a) the amount for which the insurer is liable; and

(b) the cost of the health services received by the beneficiary.

19(11) .

A payment to the minister pursuant to subsection (10) shall, to the extent of the amount paid,
discharge the liability of the insurer to the person guilty of the negligence or other wrongful
act mentioned in subsection (2).

19(12)

Notwithstanding anything in The Automobile Accident Insurance Act, where a beneficiary
mentioned in subsection (2) receives benefits pursuant to Part VIII of that Act, the insurer
within the meaning of that Act shall pay to the minister the cost of health services received by
the beneficiary determined in accordance with subsection (7), unless the minister agrees
otherwise.

1995, c. 10, s. 2(3); 1997, c. 34, 5. 9; 2002, c. R-8.2, s. 73(6)
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s.26: Subrogation

26(1) Subrogation

Upon making any payment of benefits or insurance money or upon assuming liability for such
payment, the corporation is subrogated to and shall be deemed to be an assignee of all
rights of recovery against any other person liable in respect of the loss, damage, injury, or
death of every person to whom, or on whose behalf, or in respect of whom, the benefits or
insurance money are to be paid; and the corporation may enforce those rights of recovery as
provided in subsection (6) to the extent that the corporation has paid or has assumed liability
to pay the benefits or insurance money.

26(2) When rights of subrogation apply

The rights conferred upon the corporation under this section apply only where the loss,
damage, injury, or death for which the corporation has paid or has assumed liability to pay
benefits or insurance moneys is caused or contributed to by the fault of '

(a) a person who, at the material time, was driving a motor vehicle

(i) while not qualified to drive a motor vehicle; or

(i) while not authorized by law to drive a motor vehicle; or

(iii) that was not designated in an unexpired owner's certificate; or

(iv) that was towing an unregistered trailer that was required to be registered under The
Drivers and Vehicles Act, or

(v) while under the influence of intoxicating liquor or drugs to such an extent as to be for the
time being incapable of the proper control of the motor vehicle; or

(b) a person who, at the material time, was driving or operating a motor vehicle or trailer
without the consent, express or implied, of the owner thereof or who otherwise is not a
person entitled to the benefit of subsection 38(4); or

(c) a person whose fault did not consist of acts or omissions in the ownership, use, or
operation of a motor vehicle or trailer; or .

(d) a person not the owner of a vehicle causing the loss, damage, injury or death or
sustaining the loss or damage who at the material time is engaged in the business of selling,
repairing, servicing, storing or parking automobiles or the servant or agent of any such
person.

26(3) No reduction of liability

The liability of any of the persons mentioned in subsection (2) is not limited, restricted, or
reduced by reason of this section; but in every case to which this section applies, the liability
for the loss, damage, injury, or death and the damages recoverable therefor shall be
determined and assessed as fully as if section 38 had not been enacted.

26(4) Liability of other persons :

Every person who, either alone or together with others, is, or apart from this Act would be,
liable for loss, damage, injury, or death caused by the fault of a person mentioned in
subsection (2) shall, for the purpose of this section, be liable to the same extent as the
person mentioned in subsection (2). :

26(5) Non-application to owner
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Subsection (4) does not apply to an owner of a motor vehicle or trailer where loss, damage,
injury, or death is caused by fault on the part of a driver or operator of that motor vehicle or
trailer who, at the material time, was not the owner, and .

(a) was living with and was a member of the family of the owner, if the owner proves that the
driver or operator had acquired possession of the motor vehicle or trailer without the consent,
express or implied, of the owner; or

(b) if the owner proves that he has observed and performed the terms and conditions of a
plan insofar as those terms and conditions relate to third party liability insurance and are
required to be observed and performed by him. ,

26(6) Power of corporation in enforcing rights to which it is subrogated

For the purpose of enforcing the rights of recovery to which the corporation is subrogated
and of which it is deemed to be an assignee under subsection (1) the corporation may

(a) bring a separate action in its own name to recover from the person liable in respect of the
loss, damage, injury, or death the amount of benefits and insurance money that it has paid or
for which it has assumed liability; or

(b) join with any other person who has a cause of action for the loss, damage, injury, or
death in respect of which benefits and insurance money have been paid or for which the
corporation has assumed liability, to bring, upon such terms as may be agreed to by that
person, one action in the name of that person for all damages that may be recoverable in
respect of that cause of action.

26(7) Person may bring action in own name

Where the corporation brings a separate action under clause (6)(a), a person who has a
cause of action in respect of the loss, damage, injury, or death for which the corporation has
paid or assumed liability for benefits or insurance money may bring action in his own name
for the damages recoverable by him; but he may recover only the amount by which the
damages exceed the benefits and insurance money.

26(8) Rights of corporation not to be prejudiced

The commencement of an action or other proceeding by any person in respect of loss,
damage, injury, or death shall not prejudice the right of the corporation to bring, at any time
prior to judgment in that action or other proceeding, a separate action under clause 6(a) and
subsection (7) applies to such action.

26(9) Compromising of claims restricted

Upon being notified in writing that the corporation has made or is making a claim or bringing
an action or other proceeding under this section, no person shall negotiate or effect a
compromise, settlement, or satisfaction of any claim of that person to the prejudice of the
claim of the corporation; and a person receiving such a notice who has received benefits or
insurance money

(a) shall enter into such agreements and execute such documents as the corporation may
reasonably request to further secure the rights conferred upon the corporation under this
section; and

(b) shall not interfere in any negotiations for compromise or settlement or in, except as
provided in subsection (7), the action or proceeding; but, whenever requested by the
corporation, shall aid in securing information and evidence and the attendance of any
witness, and shall co-operate with the corporation, except in a pecuniary way, in any action
